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I RE: Ray King and CASI, Inc. 

I Dear Bob: 

I
I This is responsive to our telephone conference of November 8, 

1989, concerning Ray King and CASI, Inc.j 
I While I have not seen any documentation, my understanding is 

that Ray King incorporated CASI, Inc. sometime before Chili 
Appreciation Society International, Inc. was incorporated in 1983. 
Your question is whether there is anything the Society can do to1 
make Ray King change the name 0:,: his corporation. 

I The short answer is "no". Ray King's corporation was there 
first, and he can continue to maintain that corporation as long as 
he is willing to pay franchise taxes. The long answer is thati 

I 
because he does not use the term "CASI" to identify any goods or 
services, ana i.:l1e :society aoes use the term "CASI" to identify its 
chili related goods and services, and has certain "CASI" trademark 
and service mark registrations, that the Society could sue CASI, 

I 
1 Inc. to prevent CASI, Inc. from using the term "CASI" in pUblic to 

identify any chili related goods or services and probably win. 

I 
it 
i No doubt this sounds like a distinction without a difference. 
1 I enclose a somewhat outdated handout of mine, entitled "Protecting

I 
I
J 
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Intangible Assets". The first rule in that article is "corporate 
names and assumed name registrations do not count". This rule is 
number 1 because I see it violated more often than any other rule. 
As stated in the brochure, the name the Corporations Division of 
the Secretary of State's Office calls you is the corporate name. 
Incorporating does not, as such, give you the right to use the 
corporate name in pUblic. For example, you could incorporate in 
the Texas under the corporate name "IBM, Inc.". Your 5.ncorporating 
under that name does not, however, give you the right to sell IBM 
computers or IBM computer services. ;3imilarly, Ray King's 
registration of CASI, Inc. as a corporate name does not give him 
any tradename or trademark and service mark rights. These rights 
can only be acquired by use in pUblic. Given that CASI, Inc. is 
completely dormant and only the Society uses the term in pUblic to 
identify itself and its goods and services, the Society legally has 
acquired exclusive trademark and service mark rights to the term 
"CASI" through its use of the term to identify goods and services. 

So what? 

My experience with organizations such as the Society, which 
is not to imply that any are comparable to it, is that only strong 
willed persons who are willing to work hard for the organization 
over a period of years rise to leadership. These people are in 
leadership positions precisely because they are strong willed and 
willing to work hard for what they believe is right, regardless of 
the consequences. Sometimes the organizations engage in civil wars 
over what, to outsiders, are minor issues. 

My understanding is that there are rumors that Ray King may 
be inappropriately using CASI, Inc. While I have no knowledge of 
Ray King other than having sho.ken his hand a"t the Terlingua 
cco}~off, I ocuin. 'Chat anyone vlllo has 1nvested so many years and 
hundreds of hours on behalf of the Society would stoop so low as 
to injure the Society through SUbterfuge. I suspect he feels that 
CASI, Inc. is his, by God, and he's going to keep it because he 
wants to keep it. 

On the other hand, any timE anything is hidden in a fraternal 
organization, it becomes the subject of gossip. It is for this 
reason that I always urge and recommend that all articles, by
laws, general minutes, treasurer reports, check stubs, 
reimbursements, payments, receipts, inventories, etc., all be made 
available to the complete membership. Only in extreme 
circumstances should executive committee minutes to be kept secret. 

suspect that if the books and structure of the society are thrown 
open to the membership that this will go a long way toward stopping 
I 
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any rumors and gossip. There will clearly be no connection between 
Ray King's CASI, Inc. and the Chili Appreciation Society 
International, Inc. Not only will throwing the books open to the 
light of day help alleviate this problem, it will hopefully prevent 
future such problems. 

As discussed in my letter to Vann York of November 13, 1989, 
I do suggest that the corporation's structure be reviewed and, if 
necessary, revised before the ~nveiling takes place. 

IN CONCLUSION 

While the Society cannot do anything to prevent Ray King from 
keeping his CASI, Inc., it can probably prevent him from using the 
term "CASI" in connection with chili. I advise, however, that it 
do nothing of the sort. The best cure for rumors and 
misunderstandings in fraternal organizations is a deliberate policy 
that everything be in writing and open to the membership. If a 
dues paying member wants to inventory the Society's postage stamps, 
pour him coffee. 

Sincerely, 

MARK H. MILLER 

MHM:vjd 

\x\miller\bob-2.ltr 

I_I.,.. 
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DRAfTSTATEMENT 

Terlingua International Championship Chili Cookoff, Inc. (the Tolbert group), as a 
matter of policy, intends to comply with all laws that are applicable to it and to avoid 
unnecessary entanglements with lawyers and lawsuits. 

The Tolbert group will respect CASI's right under the Lanham Act, Title 5, United 
States Code § 1125(a) by not making descriptions or representations to the public which are 
contrary to the Findings of Fact made by Chief Judge Lucius Bunton in the final Order of 
April 21, 1988 in C.A.S.!. - Chili Appreciation Society International, Inc. vs. Kathleen Ruth 
Tolbert. Frank X. Tolbert. Jr.. Kathleen Tolbert Ryan, Cause No. SA-86-CZ-1403, filed in the 
United States District Court for the Western District of Texas, Pecos Division. 

The Tolbert group will respect CASI's agreements with chili cookoff promoters who 
have agreed to conduct their cookoff under c.A.S.!. rules. 

The Tolbert group will respect CASI's copyright rights in its "CASI Rules" as set forth 
by the Copyright Act of 1976, Title 17, United States Code. 

The Tolbert group will not: (I) describe or represent that its chili cookoffs at Terlingua 
began prior to 1983, or that its chili cookoffs at Terlingua are the "original" Terlingua chili 
cookoffs, or that it is the "original" Terlingua Cilili Ceekeff international chili cookoff 
organization, (2) solicit or mail "Tolbert" packs to chili cookoff promoters or contact persons 
who the Tolbert group reasonably know have already agreed with CASI to conduct their 
cookoff under CASI rules to conduct 1h.1U cookoff under Tolbert rules (the Tolbert group 
reserves the right to communicate with anyone, anywhere, anytime concerning future 
cookoffs), &1'(3) solicit chili cooks who the Tolbert group reasonably knows have already agreed 
to cook at the annual CASI Terlingua Cookoff to cook at the annual Tolbert group Terlingua 
Cookoff if the two cookoffs overlap. or (4) copy CASI's chili cookoff rules. 

TERLINGUA INTERNATIONAL 
CHAMPIONSHIP CHILI COOKOFF, INC. 

By: _ 
(Full Name) 

(Title) 

Date: _ 

CASI\Discon.Com 
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Mr. Bob Whitehead, Treasurer
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Woodenville, WA 98072 

Dear Bob: 

This is responsive to our telephone conference of November 8, 
1989, concerning the. Tolberts. 

Firstly, and closest to your heart as Treasurer, I took up 
your request that the firm continue your "two for one" deal on 
payment of attorneys' fees with Ted Lee. The long and the short 
of it is that Ted is willing to nake such a deal for the monies due 
concerning the litigation with the Tolbert clan, provided that all 
of those monies are paid by tt.e end of the year. Ted said to 
emphasize that "this deal ends on December 31, 1989." 

Please be assured that I have supreme confidence in the 
Society's viability and that fees for services subsequent to the 
Tolbert litigation will not be d:Lscounted. I fUlly understand that 
the Society is not flush with extra cash. I will wait for payment 
of the subsequent amounts until after you have paid off the former 
amount by the end of the year to take advantage of Ted Lee's two
for-on~ offer:. 

Additionally, you requested a legal opinion concerning the 
facts that the Tolbert group is advertising their chili cookoff as 
the "original" and the "25th annual", and is sending Tolbert 
cookoff packages, including rules, score sheets, jUdging 
procedures, etc., to people who sign up to promote CASI sponsored 
cookotfs, once the Tolbert group learns of those events from the, 
Goat Gap Gazette. 

SPEClAUZING IN PATENfS, TRADEMARKS, COPYRIGHTS, UNFAIR COMPETITION,
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I have reviewed the final jUdgment in "C.A.S.I.--Chili 
Appreciation Society International, Inc. vs. Kathleen Ruth Tolbert, 
Frank X. Tolbert, Jr., Kathleen Tolbert Ryan", Cause No. SA-86
CA-1403, filed in the united States District Court for the Western 
District of Texas, Pecos Division. While that jUdgment does not 
address these problems directly, its basis is that the sole 
successor group to the original group of chili connoisseurs is the 
Chili Appreciation Society International, Inc., and that the 
Tolbert group is not affiliated with the early Chili Appreciation 

. ~ ... t ... 7 , , f..e 1'1 L.. ' ... t" ,.&:''';' • -gS oCla ...y .•Xl ;;J:na~... ond. ... ~UOhO .LS. 112 pa:t..··... ::.cu.Lar .rac UU.l. J.lTI... J.ll s 
that are relevant to the current matter are: 

"Thus, though Frank Tolbert was a compelling 
personality, a good administrator, and a 
knowledgeable resource of chili lore, his name 
was not synonYmous from the first or at any 
time relevant to this suit with the Terlingua 
event or the Chili Appreciation Society or the 
marks at issue in thin suit. 

* * * undeniably, Tolbert was a strong member of the 
association. However, the association, no 
matter its relative informality in the early 
years, existed apart from Tolbert and was the 
agent promoting the Terlingua cookoff and 
using the trademark Chili Appreciation Society 
International. 

* * * In 1983, Frank Tolbert began to conduct a 
separate Terlingua cookoff on the same day as 
the one which had its roots in 1967. 
Defendants did not demonstrate by the 
preponue.ccmce of the evidenca tl.a"t t.l1E: T.:.lbcrt 
cookoff was promoted under the auspices of the 
same association which operated a cookoff 
continually from 1967. There were two 
cookoffs in 1984 and every year since." 

The Federal Trademark Act, the Lanham Act, permits a business 
to sue a competitor that falsely describes its goods or services 
(i. e., false advertising). Based on the above findings, you appear 
to have the right to stop the Tolbert group from calling itself the 
original, or describing its cookoffs as 25th annual cookoffs 
because those statements are false. 

A technical question is whether the above statements were 
necessary for the Court's order that CASI get the disputed 
registration or were tangential to the order. If the former CASI 
should quickly win the suit due to a legal doctrine that cases will 
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not be retried. If the latter l the prior suit will not control 
this situation and an entirely new litigation will be needed. In 
my opinion, the above quoted statements are controlling. This is 
not a guarantee. 

As the Society is more aware now than it was a few years ago, 
Federal litigation is not something to be engaged in over minor 
injuries. I recently sent a letter to Vann York concerning things 
the Society should do to strengthen itself. The Society may be 
better off prc~L~:r=in~ i tscl.f -=hrou9h -the Gule of CAST t-shirts, 
hats, medallions, etc., than fighting a lawsuit to prevent the 
Tolberts from using the words "original" and "25th annual". After 
your new Terlingua location and promotion of CASI has strengthened 
your image in the chili community, spending your time, energy and 
money directly fighting the Tolbert group may be a good investment. 
Until then, my outsider's uninformed opinion is that you are better 
off getting your own house in order. 

sending Tolbert cookoff packages to CASI promoters is, in my 
opinion, an unlawful interference with the Society's beneficial 
contractual relationships with promoters who have contracted with 
the Society to run a CASI cookof~. Even given my legal conclusion, 
however, I again wonder if the Society's dollars would not be 
better spent educating the local promoters concerning the 
difference between the Society and the Tolbert group, selling the 
Society's memorabilia, t-shirts, etc., at each of the cookoffs, 
educating the participants, promoters, jUdges, etc., concerning how 
good CASI is by giving CASI awards to winners and participants, and 
generally promoting the CASI logo image and culture than fighting 
the Tolberts. If the Society does these things right, and tells 
the promoter to expect the Tolbert group to send confusing 
information, the promoter is likely to understand what is going on. , 

While we can send a cease and desist letter to the Tolbert 
group my understanding of the personalities of the Tolbert group 
is that it may take another lawsuit to force the issue. While I 
believe you would probably win, this is not the time for any ~ 
litigation. I suggest that any letter walk the fine line between 
inviting a countersuit and being firm enough to be evidence that 
they were warned. Remember that it was the Tolberts' attorney's 
letter to CASI that prompted CASI to sue the Tolberts. 

A couple of cautionary notes are that I do not yet have the 
full facts, and that the Society may, after a period of time, be 
barred by laches or estoppel, if it does not take action against 
the Tolbert group concerning these practices. Please forward 
additional facts to help me in these respects. A mild cease and 
desist letter will show some immediate action on our part, even if 
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not to be followed up until after next year's Terlingua cookoff, 
at the earliest. 

On a cheerier note, enclosed please find my personal check in 
the amount of $60.00 for a lifetime membership. Please send an 
application and I will fill it out. 

IN CONCLUSION 

The society would probably win a lawsuit against the Tolbert 
group concerning the complaints described above. As a trademark 
lawyer, I recommend sending a mild cease and desist letter to the 
Tolbert group stating that their use of the terms "original" and 
"25th annual" and their sending Tolbert chili cookoff packages to 
persons who have signed up to run Society cookoffs is unlawful. 

As a new member of the Society, I further advise, however, 
that we not push these matters into expensive litigation before 
getting our own house in order. 

Sincerely, 

MARK H. MILLER 

MHM:vjd 
Enclosure 
cc: Mr. Rex Jones, President, CASI, 

75218 
10268 Vinemont, Dallas, Texas 

\x\miller\bob.ltr 


